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Evaluations are the foundation on 
which an IEP is based.



Challenging Assessments

• Assessments are typically challenged in two 
ways:

– Filing a complaint alleging denial of Free 
Appropriate Public Education (“FAPE”) based on 
failure to assess

– A request for an Independent Educational 
Evaluation at public expense (“IEE”)



All Areas of Suspected Disability

• LEAs must assess a student in all areas of 
suspected disability including, if appropriate:

• Health and development, vision, hearing, language function, 
social and emotional status, general intelligence, academic 
performance, communicative status, motor abilities, self-
help, orientation and mobility skills, and career and 
vocational abilities and interests.  

34 CFR 300.304 (c)(4), Ed. Code § 56320



What is a Suspected Disability?

• Issues that could give rise to a “suspected disability”:
– Is the pupil struggling academically?

– Has a parent/guardian expressed concern verbally or in writing?

– Has a teacher or service provider expressed concern verbally or in 
writing?

– Is the student receiving services outside of school?

– Is the pupil a Regional Center client? California Children Services?

 Remember, the threshold for suspected disabilities is 
extremely low.



Health Assessments
• Health assessment seemingly only needs to be included in 

the assessment plan for an initial IEP if health is an area of 
suspected disability. 
– However, it is difficult to imagine a suspected disability that is 

not somehow related, even remotely, to a student’s health. 
Thus, best practice would be to include “health assessment” on 
assessment plans, at least for initial IEPs, and to conduct a 
health assessment.

• While a reevaluation must meet the same requirements as 
an initial evaluation, a student's reevaluation need not be 
identical to the initial evaluation in every respect.

• It is appropriate to obtain purely historical data only once, 
in the initial evaluation.



Hearing and Vision Screenings
• All students enrolled in a special education program other 

than those enrolled for a hearing problem, shall be given 
a hearing test when enrolled in the program and every 3rd 
year thereafter. However, hearing tests may be given more 
frequently based upon an IEP decision. 17 C.C.R. 2951.

• All pupils being assessed for initial and three-year review 
for special education services are required to have had a 
hearing and vision screening, unless parental permission 
was denied. 5 C.C.R. 3027.

• If a hearing and vision screening has already been done by 
the school site (of all students at that grade level), then 
seemingly those results may be reported and rather than 
generating a new assessment plan.



All Areas of Suspected Disability

• Avoid making assumptions about a student’s 
abilities or deficits.

• Avoid focusing on known limitations and 
neglect other areas.

• Have a multidisciplinary team to draft the 
assessment plan – not just the case manager 
or school psychologist.



Sufficiently Comprehensive 
Evaluation

• The evaluation must be sufficiently 
comprehensive to identify all of the child’s 
needs for special education and related 
services whether or not commonly linked to 
the disability category in which the child has 
been classified. 

34 C.F.R. § 300.304(c)(6). 



Sufficiently Comprehensive 
Evaluation – Case Example

• Parent of a child with autism requested an evaluation and submitted 
parental input stating that her primary concerns were that the child did 
not speak, had sensory integration difficulties, and was extremely 
sensitive to new food textures and thus was a very picky eater. The child 
tended to flop on the floor when he missed a snack at school. 

• LEA assessed the child's social, communication, motor, OT, self-care, and 
cognitive skills, as well as adaptive behavior. The evaluator did not address 
the feeding issue, other than remarking that it was not educational in 
nature and should be addressed "medically." The evaluator recommended 
a speech evaluation. 

• The parent sought an IEE at public expense arguing the evaluation was not 
broad enough. 

• Hearing officer determined that the parent was entitled to an IEE because 
evaluation did not address the child's feeding and speech issues. 

Montgomery County Intermediate Unit, 112 LRP 18934 (SEA PA 01/03/12).



Medical Assessments

• LEAs may need to conduct a medical 
assessment as part of a comprehensive 
evaluation in order to accurately and 
appropriately identify certain students’ 
disabilities or specific educational needs. 

• For example, where parent limits access to the 
student’s medical provider for such 
information would be necessary to develop an 
appropriate IEP.



Communicating with Student’s 
Physician

• The HIPAA Privacy Rule permits a health care provider to disclose protected health 
information about an individual, without the individual's authorization, to another 
health care provider for that provider's treatment of the individual. See 45 CFR 
164.506 and the definition of "treatment" at 45 CFR 164.501.

• Thus, a student's physician would be authorized under HIPAA to provide 
clarification to a school nurse regarding orders for a specific student.

• However, the parameters of a school nurse's ability to disclose health information 
about a student directly to a physician are dictated by the provisions of the Family 
Education Rights and Privacy Act (FERPA) and not by HIPAA. Therefore, it is a 
different analysis when a school nurse discloses information to a physician. 

• Under FERPA, a school nurse generally is not permitted to disclose student 
information to a physician without parental consent. However, with consent, a 
school nurse is free to communicate directly with a physician. 

• School nurses should consider seeking consent on an annual basis from a student's 
parent or guardian to be able to share information with physicians concerning a 
specific student.



Input Data
• As part of an evaluation, the IEP Team and other 

qualified professionals, as appropriate, must 
review existing evaluation data on the child, 
including:
– Evaluations and information provided by the parents 

of the child

– Current classroom-based, local, or State assessments, 
and classroom-based observations

– Observations by teachers and related services 
provider

34 C.F.R § 300.305(a)(1).



Evaluations and Information 
Provided by Parents

• Consider relevant information from Student’s 
private providers. 

• Consider whether school needs to seek 
parent’s permission to exchange information 
with private providers.



Importance of In-School 
Observations

• LEAs must observe a child in the child's learning 
environment (including the regular classroom 
setting) to document the child's academic 
performance and behavior in the areas of difficulty. 

34 C.F.R. § 300.310(a). 

• Failure to observe students in school setting is one of 
the main reasons evaluator’s testimony is 
discredited.

• If student is absent, come back another time!



Case Example

• Hearing officer found that a student was 
denied FAPE due to failure to adequately 
assess where an assessor did not observe the 
student in class, failed to interview the 
student and his parents, and failed to seek 
information from his treating doctors. 

San Diego Unified School District , OAH Case No. 2014120525 (May 26, 2015). 



Valid and Reliable

• Tests and assessment materials must be used 
for the purposes for which they are valid and 
reliable, and must be administered by trained 
personnel in conformance with the 
instructions provided by the producer of such 
tests. 

20 U.S.C. § 1414(b)(3)(A)(iii)-(v); Ed. Code, § 56320(b)(2), (3).) 



Properly Implemented

• LEAs must ensure that assessments and other 
evaluation materials are implemented in the 
way in which they were intended and 
administered by trained and knowledgeable 
personnel.

34 C.F.R. § 300.304



Competent Personnel
• LEA gets to determine whether persons are 

competent to perform the assessment. (Ed. Code 
§ 56322)
– Psychological assessments must be conducted by a credentialed 

school psychologist trained and prepared to assess cultural and ethnic 
factors appropriate to the pupil being assessed. (Ed. Code § 56324)

– Health assessments must be conducted by a credentialed school nurse 
or physician trained and prepared to assess cultural and ethnic factors 
appropriate to the pupil being assessed. (Ed. Code § 56324)

– In assessing a possible language or speech disorder, a student’s 
“difficulty in understanding or using spoken language shall be assessed 
by a language, speech, and hearing specialist ...” (Ed. Code, § 56333.) 



Case Example
• Hearing officer ordered LEA to pay for a 13-year-old with ADHD to 

undergo an IEE because the district's errors in the administration and 
scoring of an academic assessment made the evaluation unreliable. 
– Although the test protocols required the district to establish baseline 

and ceiling scores for the student, the district's evaluator failed to do so. 
– The evaluator also gave the student full credit for three writing samples 

that were grammatically incorrect. 
– The district's assessment of parent and teacher comments was also 

lacking. Not only did the district use the "short form" of a parent and 
teacher questionnaire to evaluate the student's behavior but it 
diminished reports of "markedly atypical" behavior by averaging all of 
the responses. 

– The district failed to consider the student's prior record of behavioral 
problems or the head injuries he suffered as a child. 

Glendale Unified Sch. Dist. (OAH No. 2008050589)



Variety of Assessment Tools

• LEA must use a variety of assessment tools and strategies to 
gather relevant functional, developmental, and academic 
information about the child, including information provided 
by the parent, that may assist in determining whether the 
child is a child with a disability.

• Prohibited from using a one-test assessment as the sole 
criterion.

34 C.F.R. § 300.304.



Case Example

• Hearing officer held that evaluation of a child with 
autism was appropriate because the LEA used 12 
different assessments to guard the student’s 
expressive and receptive speech and language 
abilities, to determine if he had any pragmatic 
language deficits, and to determine if he was 
articulating his speech at a developmentally 
appropriate level. 

Encintas Union Sch. Dist. 60 IDELR 82 (2012)



Coordinated Assessments for 
Transfer Students

• Assessments of children with disabilities who 
transfer from one LEA to another during the 
school year must be coordinated as 
expeditiously as possible to ensure prompt 
completion of full evaluations. 

34 C.F.R. § 300.304(c)(5), Ed. Code § 56320(i).



Coordinated Assessments for 
Transfer Students

• Obtain special education records as soon as possible.

• Get an update on the former LEA’s evaluation process

• Conduct your own observations

• Assess within a reasonable amount of time and as 
“expeditiously as possible”. 

• Review the student’s records to make sure there aren’t 
additional areas that need to be assessed. Should you find 
additional areas that need assessment, issue another 
assessment plan to address those areas.



Challenging Assessments
• Failure to assess in all areas of suspected 

disability typically fall into one of three 
categories:
– Failing to assess altogether
– Assessing in some areas, not others
– Inadequate assessments

• Failure to follow testing protocols
• Not assessing pupil in primary language
• Not having appropriate persons complete rating scales
• Outdated assessments
• Relying on a single assessment
• Unqualified assessor



Denial of FAPE?

• Failure to conduct appropriate assessments or to assess in 
all areas of suspected disability may constitute a procedural
denial of FAPE. [Park v. Anaheim Union High School District, 
et al. (9th Cir. 2006) 464 F.3d 1025, 1031-1033.]

• Procedural denial of FAPE only if:
– Impede child’s right to FAPE
– Parent’s opportunity to participate in decision-making process is 

significantly impeded OR
– Deprivation of educational benefit.  [Ed. Code, § 56505(f)(2); see 

also W.G. v. Board of Trustees of Target Range School District No. 
23 (9th Cir. 1992) 960 F.2d 1479, 1484.]



What happens if a parent requests an IEE 
in an area not assessed by the LEA?

• In February 2015, OSEP provided guidance that LEAs must ensure that 
evaluations are sufficiently comprehensive to assess the child in all areas 
related to the suspected disability, and must identify all of the child's 
special needs, whether or not commonly linked to the disability category 
in which the child has been classified. [See 34 CFR § 300.304(c)(4) and (6).] 

• When a parent disagrees with the evaluation because a child was not 
assessed in a particular area, the parent has the right to request an IEE to 
assess the child in that area to determine whether the child has a 
disability and the nature and extent of the special education and related 
services that child needs.

Letter to Baus, 65 IDELR 81 (February 23, 2015).] 



Does a School Have Any “Rights” 
Under the IDEA?

• Yes! 
• The right to select the people who will conduct 

the evaluations.
• The right to determine how the evaluation 

process will work, deferring to professional 
judgment of the evaluators.

• The right to use the evaluation as evidence in to 
defend the quality of its services, not just for the 
development of the IEP. 



Parents Have Rights Too, But May 
Not Dictate Conditions for an 

Evaluation
• Parents have the right to information about the types of assessments a 

local educational agency plans to conduct.
• Parents may not dictate the terms or set conditions for an evaluation for 

special education purposes. 
• For example, parents may attempt to include additional conditions with 

their written consent.  Some examples are: 
– Parents must be present during the testing
– Parents must approve each of the testing instruments to be used
– The evaluator must discuss the evaluation results with the parents before 

sharing the results with the IEP team, 
– The evaluation cannot be used in litigation with the parents
– Parents would determine who would conduct the evaluation.

• Generally, such conditions are considered an effective denial of consent. 
As a result, the school is not required to proceed with the evaluation 
subject to those conditions.  



The Written Report
• A written report is required, as appropriate, of 

the results of each assessment administered. (Ed. 
Code § 56327)

• Written reports must address:
– Whether the pupil may need special education and 

related services
– The basis for making the determination
– The relevant behavior noted during the observation of 

the pupil in an appropriate setting
– The relationship of that behavior to the pupil’s 

academic and social functioning



The Written Report

• Written reports must address (cont.):
– Educationally relevant health and development and 

medical findings, if any
– For students with learning disabilities, whether there is 

such a discrepancy between achievement and ability that 
it cannot be corrected without special education and 
related services

– A statement concerning the effects of environmental, 
cultural, or economic disadvantage, if appropriate

– The need for specialized services, materials, and 
equipment for pupils with low incidence disabilities 
[Education Code section 56327.]



Eligibility Statements
• This is where all of the prior information (records review, 

interviews, observations, previous testing, and current 
testing) all come together concluding in your 
determination on eligibility. 

• This information MUST be compared to the legal 
requirements for the suspected area of disability.

• You MUST address ALL AREAS OF SUSPECTED DISABILTY, 
whether they qualify or not under that eligibility category.
• This demonstrates that all areas were at least considered.
• You MUST make a recommendation on eligibility. 



Case Example

• Stanislaus Union School District, OAH Case No. 
2013050308 (December 9, 2013)
– Facts: District conducted triennial psychoeducational

assessment on a 1st grade pupil who qualified for special 
education under Autism Spectrum Disorder (primary) and 
Speech and Language (secondary). 
• Assessor, in her written report, fails to provide her opinion or 

recommendation as to whether the student may need special 
education and the basis for her determination under any eligibility 
category. But, assessor provides her opinion at IEP team meeting.

– Issue: Did the assessor’s failure to provide her opinion in 
the written report constitute a procedural violation of IDEA 
sufficient to deny the student FAPE?



Here’s what the judge said…

• “28. Ms. Harris issued a written psychoeducational assessment report 
dated April 11, 2013, which reported and summarized her above 
assessment findings. However, in the report, Ms. Harris deferred any 
opinion or recommendation regarding Student’s continued eligibility and 
need for special education to Student’s IEP team. Ms. Harris did not 
discuss the requirements for eligibility for special education under 
Autistic-Like Behaviors or Specific Learning Disability even though both of 
those categories were on Student’s operative IEP for purposes of the 
triennial assessment. She did not correlate any particular assessment 
tests or scores to any of the seven or more autistic-like criteria. These 
criteria include inability to use oral language for appropriate 
communication, continued impairment in social interaction, obsession to 
maintain sameness, extreme preoccupation with or use of objects, 
extreme resistance to controls, motoric mannerisms, or self-stimulating, 
ritualistic behavior.” (Emphasis added.) 



And the judge went on…
• “29. Nor did Ms. Harris correlate any of her assessment results to 

the criteria for a learning disability, or even discover, in the course 
of her assessment, that designation of this category of eligibility for 
Student was patently incorrect. Ms. Harris was not entitled to 
ignore one of Student’s designated disabilities in conducting the 
triennial assessment. Since the existence of a learning disability 
legally requires finding a disorder in one or more of the basic 
psychological processes involved in understanding or in using 
language, this assessment was the province of the school 
psychologist. Ms. Harris did not discuss Student’s auditory 
processing weakness in that context in the report. In addition, 
since this category also requires a severe discrepancy between 
cognitive ability and academic achievement, Ms. Harris should have 
discussed the findings of the academic assessment to make the 
correlation, none of which was addressed in the 
psychoeducational assessment report.” (Emphasis added.) 



And on….

• “31. District committed a procedural violation in 
issuing its triennial psychoeducational report for 
Student without complying with the legal 
requirements for a mandatory analysis of Student’s 
eligibility for special education in the report itself. Ms. 
Harris’ decision to defer that discussion to an oral 
discussion at the IEP team meeting denied all IEP 
team participants, including Parents, the ability to read 
and review her opinion as to Student’s eligibility and 
the basis for that determination as required by law.” 
(Emphasis added.) 



Case Example

• Stanislaus Union School District

– Held: Yes, District committed a procedural 
violation when the assessor failed to include her 
opinion and recommendation in the written 
report. 

• The student, however, was not denied FAPE because 
the assessor provided her opinion a the IEP team 
meeting which was sufficient to cure the violation. 



Another Case Example

Bear Creek Cmty. Charter Sch., 112 LRP 49713 (SEA PA 09/16/12). 
• Hearing officer determined that an LEA could not defend its 

evaluation results concluding that a kindergartner was ineligible for 
special education and related services under the IDEA and granted 
the parent’s request for an IEE. 

• After the parents provided the school with a medical report 
diagnosing the student with a visual processing disorder and a 
privately obtained psychoeducational evaluation report suggesting 
that the child possibly had ADD, the school commenced its own 
evaluations. It determined the student was not eligible for services 
under the IDEA but offered to provide Section 504 services. 

• The parents requested an IEE. The school refused the request and 
filed for due process to defend its evaluations .

http://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=112+LRP+49713


Another Case Example
• Hearing officer observed that the school complied with most, if not all, of the 

IDEA's procedural requirements for evaluations. It considered standardized 
assessments of the student's cognitive ability and academic achievement, 
curriculum-based assessments, observation data, the parents' private evaluation 
results, and parent and teacher information. 

• "Nevertheless, the record in this case establishes that the School's evaluation is 
actually less than the sum of its parts in that the basis for the School's conclusion 
that the student is not IDEA eligible is not well-documented," the hearing officer 
wrote. 

• The school psychologist who administered the assessments admitted that the 
child's test-taking behaviors cast doubt on the assessment results. Yet, there was 
no discussion of those behaviors in the evaluation report. Moreover, the school 
failed to explain the significant difference between the student's scores on its 
assessments as compared to the child's substantially higher scores on the private 
assessments. This fact only bolstered the suspicions that the student's testing 
behaviors may have adversely impacted the evaluation results.

• Without a discussion of the school evaluator's observations during the 
assessments, the evaluation report provided an incomplete picture. 



What do we take away from this?

• Connect the dots in your report. Correlate the 
assessment data, interview information, and 
observational data to the legal requirements.

• Discuss adverse scores, observations, interview 
information that goes against your ultimate conclusion. 
Why is it not determinative?

• Make a recommendation regarding eligibility. YOU are 
the EXPERT!
– “Based on the foregoing, Johnny meets the eligibility 

requirements for a Specific Learning Disability; however, 
final determination on eligibility is an IEP team decision”



Suggested Formula for Eligibility 
Statement

I. R. A. C.
• I:Issue Statement

– What is the area of suspected disability?

• R: Rule
– State the legal standard for eligibility

• A: Analysis
– This is where the rubber meets the road…compare the 

legal standard to the data (interviews, observations, 
testing, etc.).

• C:Conclusion
– Does the student meet eligibility under that definition? 



Sample Eligibility Statement



Summary and Recommendations

• Arguably, the most important part of an 
assessment report.

• Unfortunately, here’s where many reports fall 
short.

• Qualified assessors with appropriate educational 
background and experience should produce well-
founded recommendations, especially 
instructional recommendations. 

• Need to make the report relevant for educational 
programming



Summary and Recommendations

• Assessment data do not automatically yield 
specific educational recommendations. 

• Skilled assessors interpret the data and make 
research-based recommendations

• We’ve answered the questions about “why isn’t 
the student learning” or “why does the student 
behave that way”, and “what is the appropriate 
disability category?”

• Now it’s time to answer “So what do we do 
now?”



Summary and Recommendations

• A succinct summary of the most relevant 
background and assessment information.

• Provide specific instructional 
recommendations.
– Identify potential barriers in the curriculum

– How should the content, methodology, and/or 
delivery of instruction should be adapted so the 
student continues to have access to the 
curriculum?





Additional Recommendations



Practice Pointers

1. Start with a step by step evaluation process

– Start with a review of existing data

– Involve parents in this step, explain what 
additional data is needed if necessary

2.  Have a multidisciplinary team draft assessment plan

– Not just one person (i.e. school psychologist)

– Talk to another psychologist before you select 
testing instruments.



Practice Pointers

3. Only trained and knowledgeable staff 
members should conduct assessments

– Not limited to what is available in your district.

4. Document everything

– Especially parent involvement

5.  Avoid cookie cutter recommendations



Practice Pointers

6. Connect the dots in your report

– Correlate assessment data, interviews, and 
observations to the legal requirements.

7.  Do not ignore adverse scores, observations, or 
interview information

– Confront them. If it goes against your ultimate 
conclusion, why is it not determinative?



Practice Pointers

8. Once you evaluate, avoid skipping to the 
conclusion

– Systematically go through the evaluation in an 
IEP team meeting.

– Make sure the information is consistent with 
observations of all knowledgeable team 
members.

9. SIGN and DATE YOUR REPORT!!!



Practice Pointers

10. Consider having your report reviewed by 
someone else before you present it.

If you’re on the fence, get input from 
trusted colleague.



THANK YOU!

Heather M. Edwards

GIRARD & EDWARDS

Tel: (916) 706-1255

Fax: (916) 706-2672

Email: edwards@girardedwards.com
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